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Norsk rikskringkastning m fl., i det folgende omtalt som pressen, erklerte 6. juni 2012 anke
over Borgarting lagmannsretts kjennelse av 24. mai 2012.

Anken er rettidig og gjelder, sa vidt en forstér, saksbehandlingen og lovanvendelsen.
Pressen anforer at lagmannsrettens forstaelse og anvendelse av EMK artikkel 10 er feil. Det
hevdes ogsa at det hefter feil ved lagmannsrettens saksbehandling. Lagmannsretten har, etter
pressens oppfatning, ikke foretatt en konkret praving av hvorvidt en nektelse av
innsyn/tilgang til det konkrete materialet er et inngrep i ytringsfriheten eller en krenkelse av
EMK artikkel 10.

Anken er en videre anke, og Hayesteretts kompetanse er i utgangspunktet begrenset etter
straffeprosessloven § 388 til & prove lagmannsrettens generelle lovtolkning og
saksbehandling. Det er imidlertid lagt til grunn at Hayesterett ogsd kan preve den konkrete
anvendelsen av EMKs artikler, jf. Rt. 2007 s. 404 avsnitt 40.

Patalemyndigheten bestrider at det hefter feil ved lagmannsrettens kjennelse. Lagmannsretten
har foretatt en korrekt vurdering av hva som kan utledes av EMK art 10 og betydningen av
dette for den konkrete saken. Etter patalemyndighetens oppfatning hefter det heller ingen feil
ved lagmannsrettens saksbehandling. Slik patalemyndigheten leser kjennelsen har
lagmannsretten foretatt en konkret praving av pressens begjaring om tilgang til
straffesaksdokumenter i avsluttet straffesak bade i relasjon til straffeprosessloven § 28 og
EMK art 10. Som en del av denne previngen har lagmannsretten vurdert om avslag pa innsyn
etter straffeprosessloven § 28 er et inngrep i retten til ytringsfrihet etter EMK artikkel 10 nr.
1.

Etter patalemyndighetens oppfatning kan det, navhengig av gradering, ikke utledes et
informasjonskrav til straffesaksdokumenter etter EMK art 10. Et avslag pa innsyn/tilgang pa
grunn av manglende rettslig interesse er dermed ikke et inngrep i relasjon til EMK art 10 nr
1, selv om det er pressen som sper og saken har hatt stor offentlig interesse. Sa lenge et
avslag pa innsyn/tilgang til materialet etter reglene i strpl. § 28 ikke er et inngrep i
ytringsfriheten, er det etter patalemyndighetens syn ikke nedvendig & vurdere om det
foreligger en krenkelse i relasjon til EMK art 10 nr. 2.

Patalemyndigheten er enig i lagmannsrettens avgjorelse og tiltrer dennes begrunnelse. Under
henvisning til det som anferes i dette tilsvaret og patalemyndighetens tidligere inngitte
prosesskrift, vil patalemyndigheten nedlegge pastand om at pressens anke forkastes.

En vil for gvrig bemerke folgende:

Patalemyndighetens saksbehandling

Foranlediget av det som er uttalt av Hoyesteretts ankeutvalgs flertall i kjennelse av 16. mars
2012 i avsnitt 30, der det fremholdes at patalemyndighetens saksbehandling kan oppfattes
som en trenering av en begjaring”, vil en bemerke: Fra september 2010 arbeidet
politiadvokat Line Nyvoll Nygaard med spersmalet om gjenopptagelse av straffesaken mot
Arne Treholt. Det er ikke lenger personer i aktiv tjeneste ved PST som har detaljerte og
konkrete kunnskaper om hele Treholt-saken. Dette forutsatte at hun matte sette seg inn i
saken fra bunnen av. Dokumentmengden i saken er sveart betydelig og utgjer anslagsvis 10 —
12.000 dokumentsider. I tillegg kommer lydmaterialet som utgjer lydopptak fra
rettsforhandlingene som gikk fra 25. februar 1985 til 8. mai s.a.. Disse som i dag er lagret
digitalt, m4 i dag gjennomheres i ’sanntid”. Selv en gjennomgang av deler av dette ble derfor
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tidkrevende. Undertegnede som etter riksadvokatens ordre skulle avgi uttalelse til
Gjenopptagelseskommisjonen, hadde ikke behandlet saken siden domfelte trakk sin anke til
Hoyesterett i 1986. Dette innebar at sé vel Nygaard som undertegnede i lange perioder frem
til juni 2011 arbeidet pa heltid med gjenopptagelsessporsmalet.

Da innsynsbegjeringen innkom 17. februar 2011, arbeidet sé vel Nygaard som undertegnede
pa heltid med gjenopptagelsessaken. I tillegg kom det praktiske problem at
Gjenopptagelseskommisjonen ogsé hadde bruk for det samme materialet som oss, samt at
forsvarer ogsé skulle ha tilgang til dette.

PST meddelte derfor i brev av 4. mars 2011 at denne begjaringen skulle stilles bero. Dette
var utelukkende begrunnet i praktiske og arbeidsmessige hensyn. Som det fremgér av
mindretallet i Hoyesteretts ankeutvalg, var intensjonen at PST skulle pdbegynne arbeidet med
a ta stilling til innsynsbegjaringen nér Gjenopptagelseskommisjonen hadde truffet sin
avgjoerelse i saken. En viser for gvrig til mindretallets uttalelse i ankeutvalgets kjennelse
(avsnitt 36).

Pétalemyndigheten tar likevel selvsagt til etterretning at ankeutvalgets flertall har lagt til
grunn at patalemyndigheten reelt sett har gitt et avslag.

Beskrivelse av lydmaterialet

Ingen av de domstoler som har behandlet spersmaélet om innsyn, har hert det aktuelle
lydmaterialet. Som nevnt pagikk forhandlingene i perioden 25. februar til 9. mai 1985. Store
deler av forhandlingene gikk for lukkede derer, jf. D1. § 125.

Det ble fort 70 vitner og tiltaltes forklaring gikk over flere dager. Tre av vitnene var
utlendinger. En stor del av vitnene ga forklaring for lukkede derer. Flere vitner forklarte seg
dels for dpne og dels for lukkede derer. Det samme var tilfellet for tiltalte. Videre ble det
dokumentert et betydelig antall dokumenter ved opplesning. Fire sakkyndige gjennomgikk og
vurderte det materialet som patalemyndigheten hevdet var kompromittert til fremmede stater.

Graderingsnivéet pa de opplysninger som ble meddelt under hovedforhandlingen var
varierende og dekket samtlige graderingsformer. Det alt vesentlige var gradert etter
dagjeldende sikkerhetsinstruks med graderingsniva fra "Hemmelig” til "Begrenset”. Noe
materiale var gradert i henhold til dagjeldende beskyttelsesinstruks med gradering “Strengt
fortrolig” eller "Fortrolig”.

For samtlige som forklarte seg for lukkede derer var det gitt fritak for taushetsplikt
overensstemmende med bestemmelsen i strpl. § 117. Dette var nadvendig av hensyn til det
bevisforbud som er angitt i denne bestemmelsen. En viser for gvrig til bestemmelsens 2. ledd.

Som i enhver straffesak var vitner og sakkyndige innkalt med utgangspunkt i stratfesakens
dokumenter. Det er sdledes en nar sammenheng mellom de avgitte muntlige vitneforklaringer
og de underliggende saksdokumenter. Dette innebarer derfor at de forklaringer som ble avgitt
for lukkede derer, er knyttet til disse graderte dokumenter, og i mange tilfeller er
spersmalsstillingen i vitneeksaminasjonen forankret i graderte dokumenter. Dette gjelder i
seerlig grad de sakkyndige og avheret av disse, men ogsa i stor grad vitner fra
utenrikstjenesten og forsvaret.
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Opptakene fra hovedforhandlingen gir en vesentlig sterre informasjonsmengde og
detaljeringsniva enn det som fremkommer i selve dommen. Det fremgér av det forhold at
opplesning av selve dommen tok ca. 12 timer, mens rettsforhandlingene strakk seg over 8
uker. Som nevnt ovenfor ma lydfilene heres i ”sanntid” og en gjennomhering vil derfor ta
like lang tid som selve hovedforhandlingen, og mé i mange tilfeller sammenstilles med
underliggende saksdokumenter.

Patalemyndigheten vil derfor poengtere at selve avgraderingsspersmalet og vurderingen
nadvendigvis mé bli en tidkrevende prosess. En avgradering uten 4 ha gjennomgétt
materialet, er uforsvarlig og i strid med sikkerhetslovens bestemmelser, jf. serlig § 2 og § 12
(Lov av 20. mars 1998 nr. 10).

Inndeling av lydmaterialet

Opptakene fra lagmannsretten faller i 2 atskilte deler:
a) Vitneprov og forklareringer for dpne derer
b) Forklareringer avgitt for lukkede derer i medhold av DI. § 125

Opptaksmaterialet som faller inn under kategori a, reiser generelle og viktige sparsmal som er
knyttet til pressen og allmennhetens tilgang til dokumenter i avsluttet straffesak. Hoyesterett
har i avgjerelsene i Rt 2006 s 568, jfr Rt 1989 s 1282 fastslatt at lydopptakene er en del av
saksdokumentene i straffesaken. Det vises til lagmannsrettens kjennelse s 5. Det bor her
bemerkes at dersom pressen ikke gis innsyn i disse deler av materialet, vil det vare
ungdvendig & ta stilling til de serskilte spersmal som knytter seg til de vitneprov som er
avgitt for lukkede derer og inneholder materiale som ble ansett for gradert i 1985.

Lvdopptak av forklaringer gitt for dpne derer

Patalemyndigheten vil her vise til lagmannsrettens kjennelse og tiltrer dennes begrunnelse.:
Lagmannsretten har pa s. 6 og 7 grundig gjennomgatt lovforarbeider og annet relevant
rettskildemateriale. Som fremhevet av lagmannsretten var spersmalet ogsa fremme i
forbindelse med endring av Grunnloven § 100 i 2004. Man uttalte da at grunnlovfesting av
offentlighetsprinsippet ikke burde omfatte patalemyndighetens virksomhet 1 saker som
behandles etter rettspleielovene. En viser til s. 7 forste avsnitt i kjennelsen. Som
lagmannsretten legger patalemyndigheten til grunn at gjeldene rett etter norske regler er klar.
En viser til kjennelsen s 5 — 8. Spersmaélet er saledes hvorvidt EMK art. 10 og praksis fra
EMD medferer en endring i forhold til norske regler.

Det ber her bemerkes at en oppfatter de ankende parters anfersler dit hen at man gjer
gjeldende at EMK art. 10 skal danne et direkte hjemmelsgrunnlag og at norske domstoler skal
prove saken direkte mot denne bestemmelse. Da lydopptakene utgjor en del av straffesakens
dokumenter, vil problemstillingen derfor veere knyttet til en generell innsynsrett i
straffesaksdokumenter i en avsluttet straffesak.

En ytterligere konsekvens av den ankende parts syn, dersom de gis medhold i at avslag pa
innsyn/tilgang til opptakene er et inngrep etter EMK art 10 nr 1, vil vare at domstolene som
skal forestd den endelige rettsanvendelse i saken, ogsd mé gjennomga og vurdere det
omstridte materialet konkret i forhold til art. 10 nr 2 i EMK. Dette vil i sa fall matte gjeres i
enhver sak der pressen anmoder om dokumenter i avsluttet straffesak.

Den tradisjonelle forstdelse av EMK art. 10 har vert knyttet til det & motta og meddele
ytringer, jfr. ordlyden i art. 10 nr. 1. Spersmalsstillingen na er knyttet til krav om a fa
informasjon som ikke enskes meddelt av den som besitter de aktuelle opplysninger, og som
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det heller ikke er hjemmel for 4 utlevere etter reglene i straffeprosessloven. Med andre ord et
krav om utlevering av informasjon og om en nektelse utgjor et inngrep i ytringsfriheten.
Lagmannsretten behandler spersmalet fra s. 8. Patalemyndigheten slutter seg til
lagmannsrettens argumentasjon, herunder ogsa de generelle synspunkter om forholdet
mellom norsk lovgivning og fortolkningen av EMK.

Pressen paberoper seg Tarsasag og Kenedi fra 2009 til stette for det syn at rettstilstanden i
EMD na4 er endret. En leser ikke dommene slik. For de forste er de begrenset til de helt
konkrete omstendigheter i begge saker. For det andre er det vesentlig for & forstd EMDs
tilnzerming at ungarske myndigheter ikke hadde imotegatt klagernes anforsler om at artikkel
10 faktisk var anvendelig. For det tredje er formuleringene som pressen péberoper seg
vanskelig 4 tolke dit hen at EMD med dette har dpnet opp for en ny forstdelse av EMK
artikkel 10 nr 1.

12004 avsa EMD dom i Sirbu m. fl. mot Moldova. Dommen er sentral idet den direkte bererer
den relevante problemstilling. Den synes & veere i direkte motstrid med pressens tolking av
artikkel 10 (og pressens tolking av rekkevidden av Tarsasag og Kenedi). Det sies i avsnitt 18 i
dommen:

The Court reiterates that freedom to receive information, referred to in paragraph 2
of Article 10 of the Convention, ”basically prohibits a government from restricting a
person from receiving information that others wish or may be willing to impart to
him” (see the Leander v. Sweden judgment of 26 March 1987, Series A no. 116, p.
29, § 74). That freedom cannot be construed as imposing on a State, in
circumstances such as those in the present case, positive obligations to disclose to
the public any secret documents or information concerning its military, intelligence
service or police.

Denne uttalelsen er vektlagt i litteraturen som et eksempel pa at artikkel 10 ennd ikke er tolket
sa langt som pressen i var sak ensker. En viser her til falgende fremstillinger: Eric Barendt:
Freedom of Speech (2. ed.) s108-113, Harris, O’Boyle & Warbrick: ”"Law of The European
Covention on Human Rights (2.ed.) s 446-448), Van Dijk, Van Hof mfl. “Theory and Practice
of the European Convention on Human Rights (4.ed): s 786-787. Kopier av henvisningene er
vedlagt.

Det har formodningen mot seg at EMD mente 4 utvide den generelle anvendelsen av artikkel
10 1 og med Tarsasag og Kenedi nar det fem ar tidligere var avsagt en slik avgjerelse. Hadde
EMD ensket 4 imgtega Sirbu-dommen, ville den sagt det.

Etter vart syn er det derfor ikke noe grunnlag for & hevde at EMD har endret praksis i trdd
med den vidtgiende fortolkning som pressen trekker ut av spesielt Tarsasag-saken. Etter
patalemyndighetens syn foreligger det ingen motstrid mellom EMK art 10 og gjeldende norsk
lovgivning om innsyn/tilgang til straffesaksdokumenter. Det anfares at det ikke kan utledes et
informasjonskrav til dokumenter i avsluttet straffesak av EMK art 10. Et avslag pa
innsyn/tilgang til lydopptakene er derfor ikke noe inngrep i ytringsfriheten i EMK art 10 nr 1.

Under ingen omstendighet kan det hevdes at det er etablert noen klar ny rettstilstand i
kjelvannet av Tarsasag-saken slik de ankende parter hevder. I et slikt tilfelle m& man anvende
de generelle tolkninsprinsipper som det er redegjort for i lagmannsrettens kjennelse fra s. 10
og avgjerelsen 1 Rt. 2005 s. 568.

N
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Pétalemyndigheten vil derfor gjere gjeldende at anken ma forkastes.

Lydopptak av forklaringer gitt for lukkede derer

Som en subsidizr anfersel vil en gjore gjeldende at forklaringer som ble avgitt for lukkede
derer, ma behandles etter andre regler som kommer i tillegg til de rettsregler som er anfort
ovenfor.

De ankende parter synes her 4 hevde at domstolene etter norsk lov etter egen diskresjon kan
offentliggjere gradert materiale som er fremlagt for domstolene i forbindelse med en
straffesak.

For samtlige forklareringer der derene ble begjert lukket, er hjemmelsgrunnlaget knyttet til
DI. § 125 slik den lod for lovendringen i 1994. Det ber her bemerkes at retten ga
taushetspalegg etter dagjeldende D1. § 130 i kjennelse av 6. mars 1985. For alle som avga
forklaring bak lukkede derer ble det gitt forklaringer som falt inn under bevisforbudet i
Strpl. § 117 som har slik ordlyd:

Retten ma ikke ta imot vitneforklaring om noe som holdes hemmelig av hensyn til rikets
sikkerhet eller forhold til fremmed stat, hvis ikke Kongen gir tillatelse.

Dersom ikke tillatelsen bestemmer noe annet, skal vitnesbyrdet bare meddeles retten og
partene i mote for stengte darer og under palegg om taushetsplikt.

Denne bestemmelsen innebarer at Kongen kan gi fritak for taushetsplikten, men loven
fastslar utvetydig at forklaringen bare kan gis for lukkede derer med mindre sarskilt tillatelse
til det motsatte er bestemt, jf. bestemmelsens annet ledd. Slik tillatelse er ikke gitt. Det synes
& fremstd som helt selvmotsigende at domstolen i ettertid skulle kunne avgradere materialet
etter egen skjennsmessig vurdering av behovet for fortsatt hemmelighold uavhengig av det
samtykke som ble gitt og som kun ga tillatelse til at vitnet kunne feres for lukkede derer.

I sin ytterste konsekvens vil risikoen for spredning bli uakseptabel for utstederen av
opplysningene. Dersom den demmende rett forst har lagt til grunn at § 117 kommer til
anvendelse, kan ikke en senere dommer omgjere denne beslutning etter begjaring fra f. eks
en tredje part. Avgraderingskompetansen mé stadig ligge hos utstederen av den graderte
informasjonen. En viser her til sikkerhetsloven § 11, 3. ledd og forskrift om
informasjonssikkerhet F0107.2001 nr 744 § 2-11. Dette er regler som er viderefort fra den
tidligere sikkerhetsinstruks.

For fullstendighetens skyld ber det nevnes at domstolen selvsagt stér fritt til 4 vurdere om
betingelsene i § 117 foreligger nér vitnet skal fores. Med andre ord om hvorvidt det aktuelle
vitneprov faller inn under bestemmelsen i § 117. Domstolen kan f. eks. veere av den
oppfatning at opplysningene rent faktisk ikke er & anse som “hemmelige”, jf. Bjerke/Keiserud
I, s 448. Dette innebarer ikke at domstolen stér fritt. Dersom det oppstir uenighet mellom
pétalemyndigheten og domstolen om slike spersmal, ma patalemyndigheten vurdere frafall av
vitnet og i sin ytterste konsekvens 4 frafalle tiltalen. Det ber her bemerkes at slike sparsmél
alltid skal behandles for lukkede derer, jf. D1 § 126. Dersom forst vitnet blir fort for lukkede
dorer, kan ikke domstolen ensidig endre forutsetningen for at samtykket ble gitt. Dette folger
ogsé av lovens ordlyd som anvender formuleringen “holdes hemmelig” og ikke “ber holdes
hemmelig”. Dette tilsier at det er det forvaltningsorganet som har gitt den graderte
informasjonen (eksempelvis Utenriks-, Forsvars eller Justisdepartementet) som med endelig
virkning bestemmer spersmalet om fortsatt gradering.
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Etter patalemyndighetens syn m& en ved en eventuell avgradering felge de prosedyrer som
folger av sikkerhetsloven, jf. § 2, 4. ledd, der denne lov er gitt anvendelse for domstolene.
Dette innebarer at den korrekte, men ogsé praktiske fremgangsmate, vil vare at de ulike
myndigheter (Justisdepartementet/ PST, Forsvarsdepartementet og Utenriksdepartementet)
gis anledning til 4 gjennomga materialet og gi sin uttalelse til spersmélet om fortsatt
gradering. Patalemyndigheten vil s& oversende disse, samt sin tilridning til Borgarting
lagmannsrett, slik at denne domstol eventuelt kan oppheve det gitte taushetspalegg som ble
gitt av domstol i 1985.

Denne prosedyre vil rimeligvis ta en del tid, men er nedvendig dersom sikkerhetsloven skal
etterleves.

For ordens skyld vil en understreke at en avgradering av straffesaksdokumenter ikke uten
videre inneberer at dokumentene blir offentliggjort. Dette vil matte folge de regler som
gjelder generelt for straffesaker, jf. det som er uttalt ovenfor.

Oslo, 7. september 20!/2

T T 77/
“ Yasse Qvigstad “

Gjenpart:
NRK, juridisk avdeling, v/advokat Ane Stokland, 0340 Oslo
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108 Freedom of Speecis

w allow 3 parcicular group ro march, engages free speech. Arguably, it is also
implicared when an editor refuses to publish a reply to a feature critical of the
person claiming it or to publish un article adopring a particular view. But in that
event the issue is more complicated, first. because the recognition of reply and
access rights would engage editorial freedom, and secondly, because the editor
can invoke space constraints: 2 newspaper cannot publish everything sent 1o 1t.
In other circumstances it may be plain that the government was not targeting
speech. For instance, requests tor public assistance to help a claimant attend 2
meeting or to disseminate his message can properly be turned down to prorect
social securicy or other funds; positive rights are not denied in this situation
in order to inhibic speech. The same poine often applies to decisions rejecting
financial support for research or exhibitions; they may be raken for legiimate,
nen-speech reasons. !¢

Characretization of firedom of speech, therefore, may entail some consideranon
how far the challenged decision engages speech, the issue considered earlier in this
chapter.

=
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7. Access to Information

“T'his section concerns a particular type of positive right, which on ane view falls
under ireedom of speech or expression: the right asserted by ndividuals, or by the
media. to acquire information, generally known as ‘frecdom of informarion’.
Associated with the freedom are claims ro attend public meetings and evenrs for
information-gathering. Freedom of informacion is now frequently protected in
Western democracics by specific seatuces.! 17 They are enacted to enable citizens to
acquire official informarion which may be of particular concern to them, for
example. medical records or discussions concerning planning policy. or which
enables them to assess the wisdom of government policies and so participate fully
in public discourse. The argument for freedom of mformation and open govern-
ment is indeed very similar tw one of the principal positive justifications for the
free speech principle: the importance of freedom of speech for an active democ-
racy. The negarive free speech argument from suspicion of govemment also sup-
pors the case for freedom of information;? 18 we rightly discrust government when
it keeps informacion from us, unless there is an extremely strong argument for
secrecy. Further, i is correcdy poinced out that freedom of specch may be of lirde
value, and cermainly in some contexts its exercise will be ineffective, unless the
speaker has acquired enough information abour peiiical matters w participace in
public discourse on equal terms with politicians and officials. The case for ‘a right

3 ther discussion
- Freedom of Inl 2tiun Act 1966 (USA): Freedom of Informartion A
Czh); Breedom of Informarion Act 2000 {UK! 216 See ch, §, 5. 2 abave for th

ustrai’a
argumiencs.

T#he Scape of Freedom of Speech 109

1o know’ as an aspect of freedom of speech has a long and respectable ancesery,1*
and is supporied by some commentators now.'2¢

Though the argument is atractive, it should not be accepred, ar least withour
major qualificadion. What is at issue is the meaning and scope of fieedom of speech,
and in particular whether it covers a constitutional right of access to information
from public authorides. One difficulty is that the right would be claimed when in
the naturc of things there is no willing speaker. Recognition of a right of access
would impose a constitutional duty an government or other authotity co provide
information it did not want o disclose. The government may not, of course, claim a
tree speech right not to reveal confidential information; it is not enttled to the pro-
tection of the First Amendrnent ot other free speech clause. Bur there would still be
something odd in upholding a free specch claim against an unwilling speaker.
Another problem is that courts would be required to formulare the scope of consti-
tutional information rights, for example, to determine exactly whar information is
covered, whether access to it should be free, and whether the authority was in breach
if ir was not supplied within, say, three weeks. They are understandably reluctant w0
do this. These marters are much betrer resolved by legisladon or adminisuztive regu-
lations. Nor is it persuasive o atgue that without freedom of information speakers
are unable to exercise their free speech rights effectively. That proves much o
much. The same is rrue of claims to a certain level of education, 1o ravel, ard 0 a
reasonable standard of living, which are clearly not covered by freedom of speech.

A right to receive information and ideas may be explicitly covered by freedom
of expression clauses. as it is in Germany and under the ECHR. Alrernatively,
courts may infer recipient rights from a general frecdom of speech clause, as in the
United States. These rights bave ample content withour bringing freedom of
information under their umbrella. For instance, the right to receive information,
in Germany Diformationsfreibest, may be asserred where a speaker has volunrarily
supplied information, but is reluctant or unable t protect his constitutional
rights. For instance, the intended recipient of imported magazines seized on
arrival in the jurisdiction may be in a much berzer position o initiare licigation
than the foreign publisher or author.!?! In these circumstances, the righe to
receive information is, like freedom of speech itself, primarily a liberry; its protec-
tion does not appear to pose difficulries for free speech theory.

The case for freedom of informartion is a powerful one, and it may be
strengthered by the free speech arguments mentioned in the preceding paragraphs.

1% Sec |. Milon, A i A Sperch for the Libersy of Unlicosed Prianng (1644} in Frose
Wrizags (Everyman, 1958); 145, and J. Madison, quoted in T. I. Emerson, 'Legal Foundations of the
Right co Know' (1976) 5¢ Wadhmgron Lhace Law Quarterdy 1.

¥ Emerson, ihid.; P Bayne. 'Freedom of Information and Political Free Speech, in 1. Campbelt
and W. Sadurald (eds.), Fredome of Commuerication (Aldemshot: Dartmouth, 1994), 199, 204-7.

iU See Laraons v. Pasrmaster-Grenerad 381 UIS 301 (196
requiring addressess of comm

(successful challenge to federa statuee
st propaganda by post o request delivery i wridng} and 27
BVerfGE 71 (3369) {successful constitutional comphuint broughe when literamee imporzed from
East Germany confiscared).
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So the link berween freedom of expression and freedom of informarion is
undeniable.'2? Bu that does not mean thar the latter is covered E_.nwn m_m.zunr
<o that courts should derive positive rights of access to informarion disectly
from a free speech clause. At most, respect for the fundamental values of free-
dom: of cxpression may require OVELNMERL O CAACT _....o».ma_ﬂ_ of information
legislarion, the scope of which would be subject o review by the courts ©
ensure that it is compatible with the former, as well as i_mr other SEEEH,..SL
rights, for example, personal privacy. Even when an individual v.nu an exception-
ally strong interest in acquiring particular information, a court is more likely to
recognize a {constiturional) 2ccess right on the basis of privacy, rather than the
right to free expression. ‘ o
United States courts have hesirated to recognize non-statuiory. positive infor-
mation rights. Their existence has been frequently Bﬁd.i in nwuﬁnawﬂ o the
consitutionality of prison regulations prohibiring press interviews with _"..Rnn:._un
prisoners. In two companion cases the majoriry of the Supreme .nu_.ﬁ.ﬂaﬂﬂm an
argument that journalists had access rights to fails in order to interview prison-
ers. 133 There are obvious objections o allowing all members of the —Evr..n free
AcCess O PrISONS 1O Ingerview prisoners or their warders, and the ﬁo_w: majority
refissed 1o grant the press any privileges in this context.'** The question whether
there is a First Amendment right to gather information was answered in another
prison case, Houchins v. KQED.A2* A Californian broadcasting saation argued it
was entitied to enter 3 state prison to inspect and take _urncumivrm om thas part of
the jail where a prisaner had recently committed suicide. _D._.n majority of the
Court denied the existence of an access right 1o government 5«23254 or o
informarion in its control, distinguishing between this claim and the right ©
communicate information once it had been obtained. Speaking for the three mG.
sencess, Stevens ], considered entry to the prison necessary to protect the public's
right 1o be informed about the conditions there. Bur that view proves (00 much,
for its acceptance might have led to the pressing of novel First Amendment claims,
for example, to attend Cabinet meetings of Witness army eXcrcises; press admis-
sion to these occasions would equally enhance public knowledge. However, there
is one situation where not only in the United States, but also in England and
other common law systems, both the media and the general public do enjoy
positive rights: access o legal procecdings. This topic is considered in Chaprer IX
below.12*
An unusual positive information right was upheld by three members of the US
Supreme Court in the plurality opinion in Board of Education v. Pico.)" In %m:
view, and probably thar of Blackmun J., the right of school students 1o recetve

2 Sir A Mason, The Rel hip b Freedom of Expression and Frocdom of
\nformanion, in Frecdam of Exaressinn and Freedom of iprmation, a5
v Boliv Procumser4b? US 817 (1074): Saxiev. Winbgron Zear 417 US 843 {19741,

3¢ For further discussion of these poiats, see ch. Xils. 3} below. 113 438 US 1{1978),
2§ 4. 33T 457 US BS3 11982).
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informarion and idcas would be violaced by a high school board’s decision to
rerove books from the library on the grouad that their content was anti-American’,
‘plain filthy', or in some other way offensive. The difficulties in formularing this
novel First Amendment right. snd correlative duty on the school authorisies. were
posited out by the fous dissenters. Would not the recognicion of such a right also
tequire the authorities to provide books for the library on the students’ request,
and could a ¢lear line be drawn berween a right to receive ideas in the form of
library books and a right ta be taught subjects which the students ind of particu-
lar interest® Another difficulty was peinted our in Rehnquist )s dissenr. The
plurahiry decived the stdents’ nght o receive ideas from the speaker’s Flrst
Amendment right to transmit them. But no author or publisher hasa right thaca
school purchase his book for its library. or that any public library buy it for that
matzer. It would be bizarre to uphold 2 positive right ro receive information where
the speaker, in this case the author, has none. The alternaive basis for the students’
recipient rights—that the books contnbuted 1o the effective exercise of their own
free speech rights—is no casier to susain. As Rehnquist J. said, the state did not
deprive them of access 1o the books; the claim was thar they had to be provided in
the school library. If that claim is acceprable, it is hard to see any ground for deny-
ing, say, the existence of 2 Fiest Amendment right to have public libraries provided
by the stace at places reasonably accessible to the public ora constitutional nghe o
read official informarion in readily availabie booklers.
The Informationsfretherr specifically covered by Article 5 of the German Basic
Law does not confer any constitutional tide to acquire information from public
authorities. The text makes it plain that the freedom is only to receive informariorn
from gencrally available sources (aus allgemein sugdnglichen Quellen), and plzinly
that does nez cover government information which has not been publicly released.
As is the case with the freedom of expression also protected in the fiest sensence of
Article S. the freedom of the recipient is fundamentally a negative right, or in
Hohfeldian terms 2 bare libetty: it dues not impose dudes on the state 1¢ provide
informarion or o esure irs provision by othees. The German Administrative
Court has left open the question whether in some circumstances the press imight
have a constiudonal right of access to informatien under the separate
Pressefrzibeit provision in Article 5(1), while rejecting a claim by < journalist o
participace in special rilway journeys which would have enabied him to become
betrer informed about transport plans.122 The Courr indicated, howeves, thar the
exlusion of a particular journalist on the basis of the content of his arricles might
have raised difficultics und€t Article 5, in conjuncdon with the Artide 3 prohibi-
tion of arbicrary diserittinazion.
The approach to the characrer of Informacivnyfreibeit taken by both courts and
commentztors in Ge:many is similar o the cautious approach of che US Supreme
Court to the recogninon of positve information sighis. But the Karlsruhe Courr

135 47 BVerw(SF 247 {1974},
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has rufed that the recipient’s interests, protected by the wﬁon.mo_“_.._ of E.w.o:ﬁ»nom.
must be independendy weighed by ordinary courss. Thus, in its F-.n_:.m case in
chiis area,12® the Court upheld a constitutional complaint broughc against the con-
fscation of licerarure imported from the (then) Onw_ﬂpa Democratic Republic
supparting the proscribed West German Communist Party, because the lower
coure had not considered the readers’ incerest in informing themselves m.oa ﬁr.a
source. It is where the sender of the information is outside Germany that recipicnt
rights are most likely to be invoked, for the supplier would often not vn inapo-
sition effectively to assert his freedom 1o speak. Thar r»vvnu&. in another
important case on [nformationsfreiheir, where the Count WRE that it covered the
feerdom 1o ercct a satellite dish for the receipt of televiston programmes h,_waE
Turkey) and ruled that the ordinary courts had not B.rns full account m?&m inrer-
est of immigrants in watching programmes from their counury of origin.'?®
The ECHR explicidy covers the right to receive information in .,ﬁﬂ_nmn 10{1).
But in contrast to both the Universal Declararion of Human Rights and the
Internaional Covenanc on Civil and Political Righss,!?* ic does not cover the right
t0 seek information. 1n 2 number of cases the European Court _..u.,a rejected free-
dom of information claims based on freedom of expression, while recognizing
them, o some extent, on the basis of Article 8, guarantecing the right to respect
for private and family life.?3? Ln Guaskin v. UK for example. the Court held that
the applicant’s rights under thar Ardcle had _uun.._ ,.._o_uu.n.,w ,_}.n: he was denied
aceess to records held by 2 local authority concerning decisions it had raken abous
tis care as a child; procedures should be in place to review Erﬁrnn he could be
given information without violating anyone clse’s naamhnas.u._:w. Tt is much berer
w use the privacy right, rather than freedom of cxpression, 3s 2 ground for
upholding positive information rights; the case for their recognition is most com-
pelling when the information is of particular concern 1 the applican and can be
relazed o his private or family life. Positive free speech rights would not distin-
guish access to that information from, say, a claim to see general government pol-
iy documetuts.

8. Freedom of Speech and Government Subsidies

To what extent is freedom of speech engaged when government or another public
body funds a health programme, research, or the ares? A _u..arrn .:ru__n_w. or pro-
gramme typically imposes constraings on recipients, sometimes requiring n_um:._
not 1o engage i activity incomparible with the objects of the programme, which

39 90 BVerfGE 27 {1994).

o,
g EHRR 433 Guovav. fraly (1998 26 EHRR 357,
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might include advocacy of such activity. On one view, free speech rights are nor at
issue at all in chis context: the government is not under any legal obligarion. sav, to
fund the ars, so if it does provide financial support, it is entitled to do it on its
own terms. The greater power not to fund includes the lesser power o impose
conditions on the forauinate recipients of its bounty. Equally. if there is no free
speech right to claim support from a government unwilling to support the arts in
general or, say, postmodern jnstaliation art exhibitions, it might follow that no
such fight would be infringed if funding is unavailable for exhibitions displaying
work which is indecent or ‘contrary 1w good mste’. This conclusion is perhaps
inevitable if iv is assumed that freedom of speech is never more than a negative lib-
erty, protected only against active government regulation or interference, 1t was
the view taken by Scalia J. in his concurning judgment in a leading United States
case, Nariona! Fudowinenr for the Aves {NEA) v. Finley.'3* He held that the First
Amendment was not ever engaged when artists challenged provisions in federal
legislation: requiring the Chairperson of the National Endowment for the Azts o
take inro account decency standards and respect for the diverse belicfs and values
of the public when he assessed applicarions. Rejection of an application for arts
funding on the ground of indecency should not. in Scalta ].'s view, be rreated as an
abridgernent of freedom of speech.

At first glance this argument may appear sound enough. But suppose a govern-
ment, angry at the predominandy radical views of modern artists, amends legista-
ton to debar from eligibility for funding all artists whose work sadrizes
government or,its poliucal policies, say. concerning the war in Traq. Or it might
make it 2 condition of receipt of research funding that recipients do not publish
their work in the relevant area, without prior submission to an official for dearznce—
in other circumstances, a clear prior restraing on speech.!? Alternatively, funding
mighr be condirional an a commicment by beneficiaries not to speak or write at
all on the subject of the research, or on any marter of public concern, condirions
requiring them in effect ro surrender their freedom of speech. Arguably, in the
absence of any judicial control, government would be free o use its considerable
funding powers to skew public debate by, say, ensuring that only those whose
views are congenial to itarc free to publish their work or secure funding in the first
place. For these reasons, some American commentators contend char allocation
decisions should be subject to much the same degree of free speech scruriny as che
imposition of criminal penalties and other regulation of speech 135 Owen Fiss. for
example, has aigued thavic W the responsibilicy of government 1o use its funding

134524 U5 569 (1998},

135 See ch. IV below for prior restraines

M6 Among the vast litvrazire, see 1. Cale, ‘Bevond Unconsritunonal Conditions: Charting
Spheres of Neurraliny in Government-Funded Speech’ (1992) 67 New Yark Ui Law Rev 673,
M, H. Redish and D. |, Kessler, "Government idies and Free Expression’ (1996
Lew Rev 543, Q. M. Fiss, Tie Jrony of Free Speech (Cambridge, Mass.: Harvard U
“Saate Acr and Seare C. hip' (1991} 100 Yale Lo jo 2087.
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446 ARTICLE 10: FREEDOM OF EXPRESSION

demonstrated that such views ‘exclusively ar preponderantly” served as the relevant fac-
tor to bring Article 10 into play.”®

[I. POSITIVE OBLIGATIONS

‘The positive obligation to protect freedom of expression and to preventencroachments on
its guarantee requires the horizontal application (Drittwirkung) of Article 10 in the rels-
tions of private persons. While refraining from formulating a general theory on positive
obligarions and the extent to which the Convention can be applied to relations between
private persons,'® the Court has consistently recognized that states must ensure that
private individuals can effectively exercise their right of communication among them-
selves.”” The notion of positive obligations is of special importance to issues of access to
information, which will be examined separately.

In determining whether a positive obligation to act exists in a particular situation,
‘regard must be had to the fair balance that has to be struck between the general interest
of the community and the interests of the individual'*® The ambit of the state's positive
obligation varies, depending on considerations of distributive justice and the equitable
allocation of resources required for different administrative tasks." Relevant factors are:
the kind of the expression rights at stake; their public interest nature; their capacity to
contribute to public debates; the nature and scope of restrictions on expression rights; the
availability of alternative venues for expression; and the weight of countervailing rights
of others or the public.**

A state’s positive obligation has been held to apply in a variety of contexts. The require-
ment that private employees refrain from making statements or divulging information
may be stipulated in an employment contract. A breach of such a duty of loyalty may
result in suspension or dismissal. According to the Commission, the enforcement of
such legal consequences with the assistance of the competent national authorities does
not amount to an ‘interference by public authority’ within the meaning of Article 10(1).
In Rommelfanger ¥ FRG,® & physician employed by a Catholic hospital was dismissed
because of his views about abortion. The Commission considered that the requirement
to refrain from making statements on abortion in conflict with the church’s opinion was
not unreasonable, as the issue of aborlion was of crucial importance to the church. It
found no interference within the mewning of Article 10(1) on the ground that the positive
obligation imposed on the state did not go beyond the requirement of protecting employ-
ees from any unreasonable compulsion impairing the very essence of their freedom of
eXPression.

The case of Rommelfanger can be compared with the later case of Fuentes Bobo v Spain.*
There, the applicant was laid off by the Spanish television company (TVE) because of his
criticism of its management, which was made during a radio programime. In response to
4 government argument that TVE wasa private legal person, the Court found that by vir-
tue of its positive obligation, it was incumbent on the Spanish government to safeguard

1% ihid. Seealso Pitkevich v Kussia No 47936/99 hudoc (2001) DA (dismissai of a judge because of her activities
srreconcilable with the judicial post, rather thar of her expression of religious views).

9 L GT Verein gegen Tierfabriken v Switzerland 2001-¥ L 34 EHRK 156 para 46.

17 See Clapham, Human Rights in the Private Sphere, 1993, p 231, On positive obligations under the
Convention, ser above, p 18,

1% Oggur Gundem v Turkey 2000-111; 31 EHRR 1032 para 43.
4 Appleby v UK 2003-V1; 37 EHRR 783 para 40 ¢ [, paras 42 -3, and 47-4.
Nu 12242/86 hudoc {19893 DA. See elso Carrillo end Brrgoa v Spain No 11142/84, 11986 unreported.
*4 Hudoc {20003,
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freedom of expression from threats stemming from private persons, so that the apf
cant's lawfu] dismissal constituted an interference with his freedom of expression.

Clearly, the concept of positive obligations under Article 10 assumes great importar
in relation to any violence or threats of violence directed by private persons against otl
private persons, such as the press, exercising free speech. In Ozgiir Grindem v Turke:
the Court held that Turkey was under a positive obligation to take investigative and p:
tective measures where a pro-PKK newspaper, and its journalists and staff, were expos
to a campaign of violence and intimidation by private individuals, including killin
assaults, and arson attacks. Despite the numerous requests for protection by the ney
paper applicant, the Turkish government failed to take adequate or effective steps. St
an omission was considered to warrant the fear that the concerted campaign of violer
was tolerated, if not approved, by state officials.® 1n the Ozgiir Giindem case, Turkey st
mitted that the applicant and its staff supported the PKK and acted as its propaganda to
The Court held that even if this was proven to be true, this did not justify the omission
positive steps to undertake effective investigations and protection.

In Appleby v UK,** the Court rejected a claim that Article 10 imposed a positive ot
gation to secure a ‘freedom of forum’ for the exercise of freedom of expression. The apy
cants, who were campaigners opposed to an application for planning permission, set
stands at the entrance of a privately owned shopping mall, which was originally bt
by a public corporation. They displayed posters, warning the public of the likely loss
an open space, and sought signatures to present to the council. They were prevented
security guards from collecting signatures. The applicants contended that the disput
shopping centre functioned as a town centre, providing venues for public services a
facilities. They argued that in some states of the United States the authorities must enst
individual persons access to privately owned shopping centres to enable them to exerc
free speech rights. The Court did not endorse thisline of reasoning. In its view. Article
does not bestow any freedom of forum. Still, the Court did not foreclose the possibil
that a positive obligation may arise for a state to regulate property rights where the bac
access W property prevents any effective exercise of freedom of expression, or stultif
the essence of this freedomn, as in the case of a corporate town. The Court's reasoning w
swayed by the limited nature of the restrictions and the availability of alternative mea:
such as obtaining individual permission for a stand, distributing leaflets on public acc
paths, or door-to-door calling,

1II. ACCESS TO INFORMATION

Unlike its counterparts in the International Covenant on Civil and Political Rig)
{(ICCPR)Y*® and mgwwa\,wﬁ Article 10 has yet to be recognized by the Court as providi
a basis for the right of access to information. It bas consistently rejected the view tl
Article 10(1), which includes the phrase ‘freedom...to receive...information’. can
read to guarantee a general right of access to information.?® Instead, its approach |
been 1o deal with complaints of denial of access to information under Article |2

23 2000-111; 3! EHRR 1082 paras 42-6. See also Fueni2s Bobo v Spairs, id. paza 38.
Ozgar 12indem v Turkey 2000-114; 31 EHRK 1082 para 41, 25 2003-VE 37 EHRR 743,

Acticle 19 of the ICCPR clearly recognizes the right of the citizens to seek information.
The right of access te documents has been established as a fundamental right. Case C-58;94. Netheria.
+ Council [196] ECR1-2169, paras 34-7, Case T-105/35, WWF UK v Commission |1937) ECR1-313 para 35,
Peers, 21 YEL 385 (2002); and Arai-Takabashi, 24 YEL 27 at 53-69 (2005).

28 See eg, Leander v Sweden A 116 (1987); § EHRR 433 and Gaskin v UK A 160 {1989); i2 EHRR 36 P,

2 Seeeg. Gaskin v UK, ibid, and McGinley and Egan v UK 1998-T11: 27 EHRR  Com Rep.
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Leander v Sweden,® the applicant applied for a temporary post of museum technician af
the Naval Museum, which was adjacent to a naval base designated as a restricted military
security zone, but he was informed that he was denied the post for security reasons. He
challenged the security procedure that was followed and sought to obtain reasons for the
decision against him under, inter alia, Article 10. The Court held that ‘Article 10 does not,
in circumstances such as those of the present case, confer on the individual a right of access
to a register containing information on his personal position, nor does it embody an obli-
gation on the Government to impart such information to the individual’. This reasoning
was followed in Gaskin ¥ UK,? which concerned the refusal to grant an applicant access
to his child-care records.

In Guerra v ltaly,” the erstwhile Commission did endorse the right of access to infor-
mation under Article 10, relying on teleological interpretation. There, the local author-
ities failed to provide residents with sufficient information on a potential health hazard
arising from a chemical factory. The Commission stressed the interdependent nature of
the protection of the environment, public health, and the well-being of individuals, The
right to information under Article 10 was considered vital for preventing potential vio-
lations of the Convention in the event of serious environmental pollution. Further, the
scope of positive obligations under Article 10 was interpreted as going beyond the gen-
eral duty to make environmential information accessible to the public. 1t was considered
broad enough to cover more specific duties, such as the duties 'to collect, process and dis-
seminate information which. .. is nat directly accessible and which cannot be known to
the public unless the public authorities act accordingly”® The Commission averred that
the “right of effective access’ to the relevant information on environmental and health
hazards must be accorded unless there is an overriding public interest in maintaining
confidentiality of the information.* The Commission’s dynamic approach was cor-
roborated by the Parliamentary Assembly of the Council of Europe, which adopted a
resolution expressly recognizing ‘public access to clear and full information’ as a ‘basic
human right’* While not expressly spelling it out, the Commission suggested that the
general rule ought 1o be open access to information, with the onus on a government to
<stablish the necessity of confidentiality. The Commission’s reasoning could be deployed
to justify claims for access to information affecting national security, and information
held by medical and welfare authorities.

tHiowever, the prospect of such dynamic interpretation was dampened by the Court in
the Guerra case when it contined the freedom to receive information under Article 10{2)
to the pegative duty on the government not to interfere with communication of infor-
mation among individuals inter se.* In the subsequent case of Sirbu v Moldeva,” the
Court followed the sarme reasoning. It held that the freedon to receive information under
Article 10(1) *hasicaily prohibits a government from restricting a person from receiving
information that others wish or may be willing to impart to him’, and that this ireedom
‘cannot be construed as imposing on a State, in circumstances such as those of the pre-
sent case, positive obligations to disclose to the public any secret documents or informa-
tion concerning its military, intelligence service or police’. It remains to be seen whether
this dictum might suggest the pessibility, albeit slim, of inferring the right of access to

3 A 11611987} 9 EHRR 433 para 74, emphasis added, Sz also parzs 81 and 85 Com Rep.

31 A 160 {1989): 12 EHRR 36 para 52 {finding of a violaton of Article 81.

32 1998-1; 26 EHRR 357 para 43 Com Rep. 3% 14, parz 45. 3% 1, para 31

Resciution 1087 (1996) of the Parliamentery Assembly of the Councii of Furepe. pare 4; Guerra v italy
199%-1; 26 EHRR 357 Com Rep para 44.

s Guerra v taly, id para S 3 Hudoc (2094} para 18, essphasis added,
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information and the corresponding positive duty of states to impart information in othe:
circumstances.>®

v, DUHOCw;meﬂmmwAOZ AND THE RELATIONSHIP

BETWEEN ARTICLES 10 AND 17

The drafters of thi Convention intended to provide an institutional framework based or
liberal democratic ¥alues to overcorne the extremism of Nazism and fascism and to set:
counterbalance agaihst a looming threat of Stalinist communisra. In view of these con-
siderations, it is understandable that some Furopean states are wary and sceptical of th
ability of democracy to ¥esist the risk of racist propaganda and manifestations leading tc
totalitarian dictatorship nd massive human rights abuses.* The case law reveals a var
tety of values which have bagn considered egregiously nffensive and contrary to the ‘con-
stitutional paradign’ of the Sonvention. Apart from typical examples of {neo-)Nazism,
fascism, racism, anti-SemitistR, and communism, the recent cases address Islamic fun-
damentalism® and Kurdish najonalism involving discussions of hatred and an incite
ment to violence.*

Tn a very early case dealing with\the dissolution of the German communist party, the
Commission argued that the examiations of complaints under Article 17* would dis.
pense with the need to analyze a caséunder Article 10(2).4* This approach suggesis tha
issues of restrictions on free speech copld be subsumed under Article 17. As a corollary
of this, the exercise of free speech by ceNain individuals would fall outside the scope o
protection of Article 10 on the mere basis &f their membership to a group espousing antt:
Convention values. Such an implication wolld be squarely at variance with the ‘constitu-
tionally’ entrenched status of free speech in the Convention's order. It would also sugges:
inherent limitations, which must be rejected ugder Article 10.

Another feature emerging from the carlier dase law of the Commission was that it
national authorities justified the contested measiies by reference to the need to addres:
issues of racial discrimination or to suppress oth#r anti-Convention values, there was
a presumption in favour of their decisions.** In a Belgian case which involved a crim
inal conviction of an applicant who participated in the publication of a work justifying
the Nazi atrocities against the Jewish population, the Cqmmission was satisfied that the
criminal conviction was proportionate to its legitimate phgpose.”

However, the develapment of the case law demonstrates s more finely-tuned approach
based ona closerappraisal of the proportionality of specific mijasures, which has the effect
of bolstering press freedom, The Court has held that racist

dnarks must be examined
38 See Van Dijkand Van Hoofp 787
39 | ester. in Macdonald, Matscher, and Petzold, #ds, The European Systen: for thi Prinfeetion of Hurman Righis
1993, Ck: 18, p 474,
10 See, eg. KPD v FRG No 25057, 1 YB 22221224 (1957 nand H. W, P and Kv Austria No 12774:87. €2 DR 21t
at220-1{1989)
i See eg, Kalag v Turksy 1997-1V; 26 EHIRR 532 para 28: Kefiah Partis: {The Welfare Parry) v Turiey 2003-1;

paras 94 and 123 GC (incompatibility of sharia with democracy}; Yanasik v Turker No 145247289, 74 DR 1<
{1993 ’
{19931

42 Seeeg, Surek 1 Turkey (No 1) 1999-1V paras 61-5 GC, Gir

v Turkey Nu 59745,
Medya FM Reha Radya ve Hezisim Hizmetleri AS v Turkcy No 32842/02 hudoc (2006) DA

2 See below. p 648 94 See KPD v ERG No 239/57, 1 YB 222 at 224 {1957},

5 Seein parhicular, H, W, Pand K v Austria No 12774/87, 62 DR 216 (1989) (neG-Naziactivities); and Purceliy
Ireland No 15404789, 70 DR 262 {1951) (the ban on live interviews with spokespersons ot a terrorist organiza.
ton. Sex also the argument subruitted by Denmark in Jersild v Denmark A 296 (1994); 19 EHRR | para 29,

36 Ty Belgium N»9777/82, 34 DR 158 &t 170~ 1 (1983,
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Lt the Sieei and Morris Case members of a small campaign group had accused
McDonald s ofabusive and immoral farming and employment practices, deforestation,
exploitation of children and their parents through aggressive advertising and the sale
of unhealthy foud. McDonald’s had lodged a claim for defamation. According to the
Courtitwas notin principle incompatible with Article 10 to place on the campaigners
in libel proceedings the onus of proving to the civil standard the truth of defamatory
statemnents. The State enjoys amargin ofappreciation as to the means itp rowvides under
domestic law 1o enable & company 1o challenge the truth, and limit the damage, of
alicgations which risk harming its reputation. fn that case, however, it is essential, in
order to safeguard the countervailing inferests of free expression and open debate, that
« mieasure of procedural fairness and equality of arms is provided for. Because the
carapaigners had no access to free legal aid, the Court held that there was no correct
halance between the need to protect the campaigners' rights to freedom ofexpression
and the need to protect McDonald’s rights and reputalion.”

Tn this regard, the questionof whether (reedom vf expression imyplies the rightof reply
tification also deserves attention. This question has notbeen clarified untit now.” J
An affirmarive answer seems to have been implied by the Comimissien, hutin thecase

(839

concerned it did nut reach an explicit decision on this point, because in the Commis-
sion’s apinion the arguments advanced conatituted an insufficient ground {or the
decision that the defendant State was cesponsible for the impugned publication by the
daily papers concerned.” Here, too, a complicating issue 1s that of the Dritwirkung
of Article 10 and also that ot the liability of the State — which is the oaly party against
which 1 complaint may be brought in Strasbourg - for violation of Article 10by privaie
sarties.” Indeed. the publications involved will usually originate from a private party
and the publication of the reply or rectification will have to be effected in most cases
ny a private party as well. From Article 10 mught then be derived an cbligation on the
part of the State to create a Jegal obligation to publish the reply or rectification and
to provide for a remedy, either on the ground of a civil claim to that eftect or in
combination with a criminal conviction for insult. Such an obligation of publication
would not constitute an uniawful interference with the freedom of expression laid
down in Article 15 for the person on whom it would be imposed, since the justification

judgment of }3 Feb; y 2503, para. 95,

Wiz the Gamewerk of the UN a specaal convention was concluded cn thisin
on the Internanenal Rightof Correc S33UNTS, p. 191

Appl > 1 {110t pub.
inAppl 48

5 the Convention

Nand the Asseeranon o Zv. the Smied Kingdom, Coli 38 (1

“or which the State eruld be
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might be found in the restriction ground ‘protection of the reputation or rights of
others’,

As far as positive obligations are concerned it is still not clear whether — and if so, to
what extent — the freedom to receive information entails an obligation un the part of
the authorities to irapartinformation. At first sight the judgment in the Leander Case
provides an answer ia the negative. The campetent authorities refused to appoint Mr
Leander as a museum technician at the Naval Museum, adjacent to « Naval base. on
the basis of secret information. With regard to the refusal 1o reveal the information

to the applicantthe Courtheld as follows: “the right 1o freedom to receive information

basically prohibits a Government from restricting a person from receiving information
that others wish or may be willing to impart to him. Article 1v does not, in circum-

stances such as those of the present case, confer on the individual a right of access to

a register containing information on his personal position, nor dees it embody an

obligation un the Government to tmpart such information ro the individual.”™

In the Gaskin Case. which concerned the failure to grant a person unimpeded
access 1o his case record which had been drawn up while he was in child-care, the
Court reached the sume conclusion.” However, the considerations of the Court were
expressly based on the specific circumnstances of'the case and moreover the Court used
the word ‘basically’ ("essentiellemnent’ in the French text). In the Strbu Case the Court
took the position that the freedom 10 receive infermation “cannot be construed as
imposing on a State, in circumstances such as those of the present case, positive
ohligations to disclose to the public any secret documents and informatios concerning
its military, intelligence service or police.” Here again, the Court is relying on the
specific circumnstances of the case and its conclusjon is confined to highly sensitive
information.

Consequently, there still seems 10 be some room to argue that the freedom of
expression may entail a duty on the part of the authorities to impart information of
public interest. An interpretation 1o that effect is contained in a resolution of the
Comnsultative {Parliamentary) Assembly of the Council of Europe, a document whick
is not legaily binding, but whichmay be taken to indicate a trend in the legal opinion
within the Contracting States or at least some of them. This resolution sets forth with
respect to the right tafreedom of expression: “This right shall include freedom to seek,
receive, impart, publish and distribute information and ideas. There shall be a corres-
ponding duty for the public authorities to make available in{uormation on matters of

Judgment ot 26 March 1987, para. 7
fndgment of 7 July 1989, para. 56

Judgrnent of 15 June 2004, para. 18,

Intersentia
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public interest within reasoneble limits and 2 duty for mass communication media
10 give complete and general information on public affars”"

A comparable matter concerns the question of whether the right to receive infor-
nistion calls for plurformity in imparting information, which then has to be
guaranteed by the authorities, for instance by making grants to personsand instinutions
imparting information, where this is necessary for such pluriformity.” In the
Vereimgung Demokratischer Soldaten Osterreichs and Gubni Case the Austrian army had
been distributing free of charge its own publications and publications of private
associations of soldiers in all the country s barracks, but had refused to distribute Der
Igel, 4 magazine published by the first applicant. The Court held that this difference
in treatment considerably reduced the chances of Der Igel to increase its readership
amang service personnel and asa result constituted a violation of Article 10.7 Having
regard to this judgment and the fact that the Court regards pluralism as being of
particularimponiance as far asthe press is concerned,” itis evident that the authorities,
once they proceed 1o subsidise or inany other way support persons sad institutions
impatting informarion, have the duty to do so without discrimination

14.3.7 RELATION TO OTHER CONVENTION RIGHTS

Article 10 has offen been invoked in dose connection with other articles of the
(onvention.

inK v. Ausiriathe applicabiliry of Article 10 and Article 6 coincided. Theapplicant
claimed that his obligation to testify in 3 criminal procedure implied an obligation
to testify against himself, contrary to Article 6,7 and that the imposition ot a tineand
detention for his refusal to give evidence constituted a breach of Article 10.Tn deciding
whether the interference of Article 10 could beregarded as necessary’ the Comumission
touk into account the principle of a fair trial embodied in Article 6. 1t concluded that
there had been a violation of Article 10 and that, therefore, it was unnecessary io
cousider the complaint under Article 6 separately.”

Res. 428¢ 1970}, Council of Burcpe, Cuns. Ass., Twenty-First Ordinary Session {Thizd Parz), 22-
34 January 1970, Texs Adepied.

In its decision an Appl. 5452/74, Sacchi, XSRS 1976), 7. 43 (50). the Commisaion held as reg
its previously given opimnion that Ar | 1) does pot Tuie hul 3 government monopoly for TV
headeasts “the Commission would not ow be prepaced pusdly and susiply to taintain this pomt
af view without further corsideration’. However, 1t did not answer e queshion

Judgment of 39 Decamber 1994, paras 39 40

= 3 i Dzcember 1976, Handvstde, pare. 45 1¢

Judgrient sient at 24 Novemmber 1993,

see also wpra 14,33,

wnﬂ:q—c: 30aober 1992 paras 41 57 8tri caking the Commisston concluded (para 573 that
Azt 6 had not been violated, bt concinsion would seem (0 be wmaccnrars since 1 Canpot He
deduced from the preceding arpuments, Due o a frendiy settlement the case was struck off the list
by the Court, judgment of 2 june 1993
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The Nikula Case concerned aJawyerwho had been canvicted for insulting a public
prosecutor while defending her client during a court sessiou. The Court made «
connection with Arficle 6 2nd held that the right to a fair trial implies a free and ever
heated exchange of views between the parties. It is the task of councel to defend the
interests of his client fervently. Only in exceptional situations will there be a pressing
social need for a restriction of the freedom of expression of councel during a cour
session.” Ir the Mc Vicar Case the Court concluded in relation to Article 6{1) that the
applicant had not been prevented from presenting his defencetoa defamationactior
effectively ia the High Court. nor were the proceedings made unfair, by reason of hir
ineligibility for legal aid. Therefore, there was no interference with the applicant's righ
to freedom of expression. ™ The same applied for the exclusion of evidence. The Coun
found the rules in this respect clear and unambiguous. The applicant and his lega
representative could have taken steps earlier in the proceedings which might have hac
abearing on the decsion to exclude that evidence, but failed to do so. The exclusior
had been ordered tollowing detailed analysis by the trial jude and Court of Appeal o
the comnpeting interests at stake and the balance which bad to be struck between those
interests on the facts of the applicant’s case.”

Since correspondence, telephone and similar means of communication, protected ir
Article 8, also constitute means for the expression of an vpinivn, there is a dos¢
connection between that article and Arficle 10. This connection was put forward ir
the Silver Case, which concerned the right of detainees to respect for their correspon-
dence. Both the Commission and the Court took the view that in the examination o3
the complaints with respect ta Article 3, the freedom of expression via correspondence
had already been dealt with at such length that a separate examination with regard
to Article 10 was not necessary.” However, in the subsequent McCallum Case, alsc
concerning the correspondence of a detainee, the Commission took 2 somewhat
different approach by stating that “where interference is alleged in the communicatior.
of informasion by correspendence, Article 8 is the lex specialis and no separate issuet
arise under Article 10.”® This appears to be tvo general a statement, since the aim of
the two articles is not jdentical: in Article 8 the main point is the protection of the
private character of the means of communicarion referved to, while in Article 10 it

fudgment of 21 March 2002, Nikxla para. 55.

1a the Steel and Morvis Case, however. the fack of free tegal awd led 10 a breaca ul the ob
the authorities to protect the freedom of expression; judgment of 15 February 2005, pacs, 9%
Judgment of 7 May 2002, pazas 74-77.

: belore the Court
The Cemmission had taken the same position i Appl 9383/78, X v. Fedena Repuhiu of Germany
D&R 17 (1980), p. 227 (228-229),
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